
saturday, february 12, 2011

newsobserver.com/realestate

8D The News & Observer

universal press syndicate

After an empty-nest couple in their 
early 50s downsized to a waterfront 
condo, they confronted a wrenching 

decision. Should 
they sell the large 
family house where 
they’d lived for 15 
years or keep it in-
definitely as a rental 
property?

“We went round 
and round, debating 
the pros and cons of 
renting vs. selling, 
and ultimately they 
decided to sell. But 
because they loved 
the house, it was a 
very, very hard deci-
sion,” recalls Ronald 

Phipps, the couple’s real estate broker.
Phipps, president of the National 

Association of Realtors (www.real-
tor.org), says many homeowners now 
face the rent-vs.-sell quandary. On the 
one hand, selling appeals to those who 
want, or need, to liquidate any equity 
they have in the home. But on the other 
hand, many are tempted to postpone a 
home’s sale on the belief that it will ap-
preciate in the near future. Emotional 
ties can also cause people to hang on.

The couple who’d moved to the wa-
terfront condo felt no pressure to ex-
tract the equity they had in the colonial 
house where they had raised their chil-
dren. Yet on an emotional level, they 
dreamed that one day they’d make 
the property part of their kids’ inheri-
tance.

“Unfortunately, when they asked 
their grown kids if any of them would 
ever like to live in the house, they all 
rejected the idea,” says Phipps.

Another reason the couple decided 
to sell rather than rent was because 
“with 6,000 square feet of living space, 
they thought the house wouldn’t go 
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New laws took effect in North 
Carolina on Jan. 1 that will aid the 
deadline impaired in real estate 
transactions. Instead of having 
separate deadlines for obtaining fi-
nancing, 

completing the inspection and ne-
gotiating repairs, the new contract 
to purchase delineates a single due 
diligence period when all of those 
objectives are to be accomplished. 

The new law allows a buyer to 
withdraw from the contract for no 
reason at any time during the due 
diligence phase. The buyer and sell-
er must negotiate a due diligence 

fee to be paid directly to the 
seller. Essentially, the fee 

purchases the right for 
the buyer to renegoti-
ate the purchase price 

or walk away from the 
deal altogether. If the 

buyer does not follow 
through with the pur-

chase, the seller keeps 
the fee. If the buyer 

does buy the house, 
the due diligence 
fee is applied to the 
sales price.

Wendy Tanson, a 
Realtor with Re/Max 

Winning Edge in Chapel 
Hill, said the changes were de-

signed to simplify real estate trans-
actions and guard against deals fall-
ing through due to myriad points 
of contention in the negotiation 
process.

“This so changes our universe in 
terms of how we negotiate property 
sales in North Carolina,” Tanson 
said. 

Several states have adopted the 
due diligence period as a way to 
avoid real estate transactions get-
ting bogged down late in the pro-
cess after buyers and sellers have 
weathered one negotiation too 
many. North Carolina has been ex-
ploring the option for at least five 
years. Because real estate agents 
will be actively involved in negotiat-
ing the length of the due diligence 
period and the amount of the due 
diligence fee, agents were to com-
plete a 4-hour mandatory training 

course to learn the new procedure 
before the laws took effect. 

Real estate lawyers, too, have 
been offered Continuing Legal 
Education classes on the topic, said 
Tom Holt, a partner in Bagwell Holt 
Smith Jones & Crowson, a law of-
fice with branches in the Triangle 
and Greensboro. 

“The changes in the law give 
more clarity to the contract and 
benefit both buyer and seller,” Holt 
said. The new laws don’t require 
more work on the part of lawyers, 
but buyers and sellers will involve 
their lawyers earlier in the process. 
For instance, lawyers check for liens 
on the property and certify clear 
title, aspects that the buyer would 
want to know about before agreeing 
to go ahead with the purchase. 

Although bankers have not had to 
acquire additional training, the new 
laws affect the lending industry. 
Because loan approval must be se-
cured before the end of the due dili-
gence period, buyers would be wise 
to become pre-approved — not just 
pre-qualified — for a set amount of 
financing before writing an offer 
to purchase a home. Pre-approval 
requires more documentation than 
pre-qualification, said Robby Oakes, 
a lender with Corporate Investors 
Mortgage Group in Chapel Hill. 
To be pre-approved, for instance, 
a buyer must submit paystubs and 
other documents to verify income, 
whereas to be pre-qualified, the 
buyer would only need to say what 
his or her income is. 

“The new contract will shorten 
the application process,” Oakes 
said. “Customers will have to shop 
around and choose their lender pri-
or to making an offer on a house.”

Realtors don’t expect the addi-
tion of a due diligence fee on top of 
earnest money – a small percentage 
of the purchase price buyers submit 
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Changes affect buying, selling

Figures represent the weekly averages of rates offered 
by Durham, Orange and Wake County lenders for 
residential mortgage loans with a one percent 

origination fee and zero points.

Source: Mortgage Information Services Inc.
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The new law 
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er must negotiate a due diligence 

fee to be paid directly to the seller. 



up in value as much as smaller, 
more energy-efficient homes,” 
says Phipps, adding that “they 
decided to take the proceeds 
from their sale and invest in 
smaller rental units.”

Are you perplexed about 
whether to rent out or sell a 
home where you no longer live? 
If so, these pointers could prove 
helpful: 

n Take into account the reali-
ties of life as a landlord. 

It may sound easy to convert 
your residence into a rental 
property. But Eric Tyson, the 
author of “Personal Finance 
for Dummies,” says many who 
become landlords for the first 
time find it surprisingly aggra-
vating. 

One problem is that the quest 
for creditworthy renters can be 
more difficult than expected, 
especially during an economic 
period characterized by high 
unemployment and reduced in-
comes. Another issue is main-
taining the property.

“It’s not like when you’re liv-
ing in the house and can do a 
repair when you get around 
to it. When you’re renting out 
your house, you’re responsible 
for the safety and upkeep of the 
property all the time,” Tyson 
says. 

Many new landlords find it 
especially jarring to receive un-
expected phone calls from ten-
ants regarding housing emer-
gencies.

“You need to get into this 
rental business with your eyes 
wide open,” Tyson says.

Besides the headaches of up-
keep, which weigh especially 
heavy on those who live far 
away, there’s also the pros-
pect that your home could be 
harmed by your tenants, and 
that repairs could cost far more 
than the security deposit you’re 
holding to cover such expens-
es.

n Factor in the tax implica-
tions of selling vs. renting.

The U.S. Tax Code is always 
subject to revision -- and all the 
more so during this period, as 
the country faces looming defi-
cits and lawmakers search for 
ways to close the budgetary 
gap. But as it stands in 2011, 
many who own rental property 

can enjoy significant near-term 
income tax deductions to help 
offset their outlays for upkeep 
and property taxes. Also, many 
who convert a property to a 
rental unit can depreciate the 
property for tax purposes, an-
other potential positive in the 
short term.

However, Phipps cautions 
that no one should reach a 
conclusion about the tax impli-
cations of renting or selling a 
home without first consulting 
an accountant or other tax pro-
fessional on the details of their 
particular situation.

Tyson, the personal finance 
expert, says one reliable source 
for the names of accountants 
who’ve also been trained to of-
fer financial planning advice is 
the American Institute of Certi-
fied Public Accountants (www.
aicpa.org).

n Consider asking a real es-
tate appraiser to estimate your 
home’s future value.

Fred Meyer, a real estate 
broker and consumer advocate, 
says many face the sell-vs.-rent 
decision after relocating out of 
state for a new job. And those 
who don’t need to pull their eq-
uity out of the home to buy in 
their new locale often find the 
idea of renting out their prop-
erty appealing. 

But Meyer says you need a 
solid estimate on the apprecia-
tion potential of your place to 
make a wise decision. In other 
words, will the home’s future 
value warrant the aggravations 
of renting? 

“The good thing about ap-
praisers is that they have no 
vested interest in telling you 
whether to hang onto your 
place or sell it,” Meyer says.

n Don’t let emotion rule the 
day.

Given that a family home is 
filled with pleasant recollec-
tions for many people, some 
longtime owners are inclined 
to avoid a sale because they’re 
unhappy at the idea of cutting 
their ties. But Meyer cautions 
that letting emotions color your 
thinking can cause you to hang 
onto your property when selling 
makes more sense financially.

“If you’re a Rockefeller, you 
can keep the house forever 
— even if that’s not prudent. 
But for the rest of us, deciding 
whether to sell has got to be a 
business decision,” he says.
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with the offer that is held in escrow 
and applied to the purchase price at 
closing – to raise the total price of a 
home. However, the time frame for 
payment will shift. Tanson predicts 
that earnest money will begin to tick 
up from its current level of about 1 
percent of the offer price. 

The new laws also cap damages 
for breach of contract to the earnest 
money deposit, Holt said. In the past, 
the seller would keep the earnest 
money and be able to sue a buyer who 
backed out of the contract for “loss of 
bargain.” Say the buyer made an offer 
of $200,000 but backed out of the con-
tract because the market had dropped 
and the buyer didn’t believe the house 
was worth that much anymore. The 
seller eventually sells the house for 
$150,000. Under the old laws, the sell-
er could sue the buyer who breached 
the contract for the $50,000 price dif-
ferential, in addition to keeping the 
earnest money. Under the new law, 
keeping the earnest money is the 
only protection the seller has against 
breach of contract.

Paying both a due diligence fee 
and earnest money will increase the 
amount of money a buyer must pay 
upfront. But if the buyer decides dur-
ing the due diligence period not to 
purchase the house, he or she loses 
only the due diligence fee. The ear-
nest money is returned to the buyer. 
In the past, the buyer would lose the 
earnest money unless he or she had 
a valid reason for not going through 
with the purchase. 

“Before the due diligence period ex-
pires, the risk is on the sellers,” Tan-
son said. “After the due diligence date 
passes, the risk shifts to buyers.”

In the past, breach of contract often 
came down to the negotiation over re-
pairs, Holt said. 

“If the inspection showed that some 
portion of the property were in need 
of immediate repair or not performing 
the function it was intended, then the 
buyer had the right to ask the seller 
to make the repair,” Holt said. “It 
the seller made the repair, the buyer 
was obligated to buy the house. If the 
seller refused, the buyer had the right 
to terminate the contract and get the 
earnest money back.” 

Now if a buyer and seller disagree 
whether a repair has been adequately 
done or whether it needs to be made 
at all, the buyer can take back the ear-
nest money and walk away during the 
due diligence period. 

But under the new laws, if, for ex-

ample, the buyer loses his job after 
the due diligence period and the bank 
reneges on financing, the buyer loses 
the earnest money. In the past, such a 
scenario would be considered a legiti-
mate excuse for not going to closing, 
and the buyer would get the earnest 
money back. Holt recommends work-
ing with an experienced Realtor to 
see about building such contingencies 
into the offer to purchase contract.

Although sellers may want more 
time between the end of the due 
diligence period and closing — they 
may not want to make arrangements 

to move until they know the buyer 
will go through with the sale — Holt 
points out an upside to the new laws. 
“At least there’s a drop-dead date by 
which everyone knows whether the 
deal is going to go forward,” he said.

Until several real estate transac-
tions go through under the new laws, 
it will be difficult to say what is a re-
alistic due diligence period, an accept-
able size of the due diligence fee or 
any change in the amount of earnest 
money, Tanson said. 

“A lot will depend on how these 
transactions are negotiated,” she said. 
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